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NOTES OF CASES. 



Liability of Tenant to Make Repairs Incident to Injury of Build- 
ing by Fire — Va. Code 1904, Sec. 2455. — It is well settled at common law 
that where the lessee of premises covenants to leave them in repair he is bound 
so to do even though the premises are injured or even destroyed by unex- 
pected and unprecedented means and without any default on his part. The 
rigor of this rule has been in part, at least, abated by sec. 2455, Va. Code 
1904, which provides that no covenant on the part of the tenant that he 
will leave the premises in good repair shall have the effect, if the 
building thereon be destroyed by fire or otherwise, without fault or negli- 
gence on his part, of binding him to erect such building again unless there 
be other words showing it to be the intent of the parties that he should 
be so bound. It will be observed that the above provision affects only 
the destruction of the building. In such cases the tenant is not bound to 
"erect" the building. But what about injury to the building? Is the ten- 
ant in that case obliged to repair, although the injury was caused without 
negligence on his part? It seems that he is, because the statute above 
referred to is in derogation of the cdmmon law and must, therefore, be 
strictly construed It is really more important to the tenant that he be 
protected in case of injury to the building than it is for him to be protected 
in case of destruction. Especially is this true in cities where injuries to 
buildings by fire are frequent, but where total destruction is very rare. It 
is believed that tenants, and even members of the bar, do not realize the 
probable liability of the tenant in such cases. Otherwise, tenants would 
seek to protect themselves by taking out policies of insurance on the build- 
ings they occupy. In the case of Richmond Ice Co. v. Crystal Ice Co., 99 
Va. 239 and 103 Va. 465, the history and meaning of the statute is dis- 
cussed. Virginia and West Virginia cases bearing on the statute will be 
found digested in note on "Covenants" in Virginia Reports Annotated, 2. 
Gratt. 171, and in note on "Landlord and Tenant," 2 Rob. 621. But none 
of the cases have touched upon the question above referred to. 



Negotiable Instruments — Form of Order— Va. Code 1904, Sec. 2841 — A 
note containing no more of the payee, nor space to insert it, is held, in 
Smith v. Willing (Wis.) 68 L. R. A. 940, not to be negotiable by sec. 1 
(4) of the N. I. L. sec. 2841a, Va. Code 1904. An instrument, to be nego- 
tiable must be payable to order or bearer, and evidently this would govern 
the case referred to. 



Negotiable Instruments — Nonpayment — Failure to Notify Indor- 
ser. — Va. Code 1904, Sec. 2841a. — A bank which has accepted a check on 
deposit, with the depositor's indorsement, is held, in Aeoi v. Bank of 
Evansville (Wis.) 68 L. R. A. 964, to discharge the indorser from liability 
thereon by failing to notify him of its nonpayment for nearly a month, 
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notwithstanding it was lost in the mail when forwarded for collection, and 
the bank waited in the hope that it would reach its destination. See sec. 
2841a, Va. Code 1904 (102) and (103). 



Criminal Law — Burglary — Breaking and Entering — Va. Code 1904, 
Sec. 3704. — Raising a window partly open so as to create an aperture suffi- 
cient to admit of entrance into a building, which is subsequently effected 
through the opening, is held, in Claiborne v. State (Tenn.), 68 L. R. A. 
859, to be a sufficient breaking to come within the statute denning burglary 
as the "breaking and entering into a mansion house by night with intent to 
commit a felonj\" 

Compare Finch's Case, 14 Gratt. 643, and Hunter's Case, 7 Gratt. 642, 
56 Am. Dec. 121, and notes to sec. 3704, Va. Code 1904. 



Mutilation of Corpse. — A right of action is held, in Koerber v. Patelt, 
(Wis.) 68 L. R. A. 956, to exist against one who, on being granted per- 
mission to examine the stomach of a corpse, removes it from the body and 
refuses to return it, so that the body has to be buried in a mutilated 
condition. 



Railroads — Duty to Trespasser on Moving Cab — Authority op 
Brakeman. — The liability of a master for injuries caused by a brakeman 
who wantonly and wilfully kicks a trespasser from a moving car is sustained 
in Dixon v.Northem Pacific R. Co. (Wash.) 68 L. R. A. 895, unless entire 
absence of authority of brakeman to eject trespassers is shown. 



Street Railway— Collision With Vehicle — Injury to Passenger — 
A passenger on a street car, injured by its collision with a wagon at a 
street crossing, is held, in Black v. Boston Elevated R. Co. (Mass.) 68 
L. R. A. 799, to have no right to recover from the street car company for 
his injuries, although he was in the exercise of due care, if the evidence 
tends to show that the collision was due to the negligence of the person in 
charge of the wagon. A note to this case discusses the question of pre- 
sumption and burden of proof on question of carrier's negligence when 
passenger, in the exercise of due care, is injured by collision with vehicle 
under control of third person. 



Street Railway — Starting Car — Duty to Passengers Entering Car 
— A street car company which stops its cars for the purpose of receiving 
passengers is held, in Normile v. Wheeling Traction Co. (W. Va. ) 68 L. 
R. A. 901, to be charged with the highest degree of care to see that all pas- 
sengers lawfully entering its cars get to a place of safety thereon before 
starting the cars. 



Improper Remarks op Counsel. — In Missouri etc. R Co. v. Neslit, 
(Tex. Civ. App.) 88 S. W. Rep. 891, which was a personal injury ease, 



